I. INTRODUCTION
The thesis of this Article is simple: the Securities Act of 19331 does not work very well for small issuers, a premise which the Securities and Exchange Commission appeared to tacitly recognize in a series of announcements released early this year. 2 Because of a combination of exorbitant costs, unmanageable levels of ambiguity, unworkable resale provisions and contamination caused by prior illegal sales of stock, a small issuer often is unable to comply with the 1933 Act. As a result it may be difficult or even impossible for a small issuer to raise capital by selling stock.
There are obvious pernicious effects caused by this inability to exploit one form of financing. One such effect is that both the issuer and society may be denied the benefits of competition if the issuer is unable to secure the funds necessary for expansion. Although it cannot be seriously contended that alterations in the 1933 Act suddenly can turn around a faltering economy or interject meaningful competition in traditionally oligopolistic industries, the 1933 Act does unreasonably impede the capital formation that small businesses require in order to have any chance of competing with larger concerns.
* Associate Professor of Law, University of Kentucky College of Law; Visiting Associate Professor of Law, University of Maine School of Law, 1978; B.A. 1966 1. 15 U.S.C. § § 77a-77aa (1970) . 2. In March of 1978 there was a flurry of activity from the Commission on the problems of small issuers. Perhaps the most significant of the Commission's actions was the announcement that public hearings would be held in order to solicit comments concerning the special problems of small issuers. Securities Act Release No. 5914 (Mar. 6, 1978) , [Current] FED. SEc. L. REP. (CCH) 81,530. Although it is difficult to define a "small issuer" or "small company," those terms when used in this Article will refer to a company that possesses two characteristics: first, a relatively small pool of income-earning assets, and second, issued stock of the company that is not widely traded, thereby resulting in no active or organized market for the stock. If both of these characteristics are present, all the problems and resulting unfairness described in this Article will be present with respect to the issuer. To the extent that only one characteristic is present, some of the problems discussed in this Article will be eliminated.
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Occasionally a small issuer is able to meet the requirements of the 1933 Act without undue burden and with a reasonable degree of safety. Unfortunately, however, that is the exception and not the rule. More typically a small issuer is confronted with hyper-technical rules and interpretations that seem to have lost all contact with legitimate policy. The small company may also be faced with required procedures to which he simply cannot conform, and with pervasive vagueness that boggles the keenest legal minds.
II. REGISTRATION AND REGULATION A: EXCESSIVE COSTS NOT WORTH THE BENEFITS
Generally, neither an offering that is registered 3 nor one under Regulation A 4 provides an acceptable mechanism by which a small company can raise capital. Because of the cost, a full-blown registration by a small issuer desiring to sell a few thousand dollars worth of stock is impractical; the legal, accounting, printing and other miscellaneous costs associated with a registration often exceed $100,000.
5 Expenses of that magnitude would certainly make the cost of capital to the issuer greater than the projected yield of many investments.
Regulation A, 6 however, does provide some relief in this area, since it permits sales of up to $500,000 if the issuer files a notification with the Commission. Because the information provided in a notification is substantially less than that contained in a registration statement, the cost of preparing the offering is less. Two points must be kept in mind, however. First, 3 . For a description of the registration process and the content of a registration statement, see I Loss 265-351.
4. 17 C.F.R. § 230. 251-.263 (1977) . Regulation A is not really an exemption from registration; it can be characterized instead as a simplified registration with the regional, rather than national, office of the Commission.
5. A 1970 article states: "Thus, for a typical first public issue of several hundred thousand to several million dollars, expenses between $50,000 and $90,000, exclusive of the underwriting discount or commission, would be common. They are rarely below $35,000. More than $100,000 is not uncommon, if liability insurance is purchased." Schneider & Manko, Going PublicPractice, Procedure and Consequences, 15 VILL. L. REV. 283, 299-300 (1970) . See also Schwartz 739-40. For an earlier discussion of the costs of "going public," see Wheat & Blackstone, Guideposts for a First Public Offering, 15 Bus. LAW. 539 (1960) .
The Commission has proposed a simplified registration form, S-18, which would be available for cash offerings of up to $3 million. Securities Act Release No. 5915 (Mar. 6, 1978) , [Current] FED. SEC. L. REP. (CCH) 81,531. Although the proposed form is less extensive than the present S-I form, the burden of complying with S-18 would still be significant, and its use would not relieve the problems described in this section.
6. 17 C.F.R. § 230. 251-.263 (1977) . For a discussion of Regulation A, see Glavin & Purcell, Securities Offerings and Regulation A-Requirements and Risks, 13 Bus. LAW. 303 (1958) ; Weiss, Regulation A Under the Securities Act of 1933-Highways and Byways, 8 N.Y.L.F. 3 (1962) .
"while the disclosure is provided for the investing public and not the financial community as such, the latter is an essential middleman in seeking out, digesting, and evaluating data that would otherwise be far too voluminous to be of real use to most investors." ' 13 When a small company's offering is being made, it is not likely that there will be effective filtration, since investors in small companies typically do not seek professional investment advice to aid in their evaluation of a prospectus. Furthermore, since trading in the stock of small companies is sporadic, it is not economically feasible for brokers and dealers to perform the type of analyses that are done with respect to widely traded stocks, and thus extensive professional analysis usually is not available. This is not to say, however, that disclosures to investors in small companies would be unsound as a policy matter. At least some of the purchasers may be able to wade through a prospectus and glean some worthwhile insights into the company's prospects. Enforced disclosure also has something of a cleansing effect on the entire distribution process. Disclosure can deter the issuer from overpricing his stock and dampen the puffing that can sometimes border on material misstatement. One must be aware, however, that the absence of professional analysis lessens the effectiveness of the registration requirement.
In summary, neither registration nor compliance with Regulation A is practical for most small company offerings of securities. Furthermore, the absence of an investment analyst's help, which could act as a "filter" for the information, together with the inability of the typical small company investor to read a prospectus or an offering circular, diminishes the protective value of registration.
Im.
OFFERINGS PURSUANT TO SECTION 4(2):
THE PRIVATE PLACEMENT EXEMPTION Section 4(2) of the 1933 Act provides an exemption from registration for "transactions by an issuer not involving any public offering.' ' 14 Although this exemption has been one of the most frequently used, 15 it has been the subject of extensive criticism, 16 typically revolving around the section's lack of clarity.1 7 This criticism intensified after SEC v. Continental 13. Cohen, "Truth in Securities" Revisited, 79 HARV. L. REV. 1340 , 1377 (1966 
14. 15 U.S.C. § 77d(2) (1970 869 (1959) , where the authors characterize section 4(2) as "probably the most frequently used of all the exemptions, either consciously or unconsciously." See also 25 SEC, STATISTICAL BULL. No. 3, at 13 (Mar. 1966) REv. 211, 212 (1963) . Law, 31 Bus. LAW 485, 505-11 (1975) , for an extensive list of writings on the subject.
See Section 4(2) and Statutory
17. One author has characterized the exemption as "a tale of growing confusion." McDer-Tobacco Co.,18 a case in which the Commission seemed to take the position that only "insiders" of an issuer were qualified under section 4(2) to be offerees and purchasers.
19
A. Exemption Through Compliance with Rule 146.
1.
The Attempt to Resolve Ambiguity. Rule 14620 was enacted by the Commission in an attempt to eliminate much of the uncertainty surrounding section 4(2) by providing fair, workable and understandable requirements for qualifying under that section. 21 If one were to judge by the literature, however, the Commission has failed horribly. 22 One commentator has gone so far as to refer to the Rule as a "major blunder." 23 Unquestionably, Rule 146 has not removed many of the major ambiguities which existed prior to the Rule. For example, although purchasers under Rule 146 are required to have "access" to information about the issuer, the term "access" is undefined. 24 Likewise, the sophistication remott, The Private Offering Exemption, 59 IOWA L. REV. 525, 549 (1974) . Another commentator has stated that "reliance on the non-public offering exemption in any financing not involving a private placement with institutional type investors is a hazardous risk. 9 (1975) .
24. Under Rule 146, each offeree, during the course of the transaction and prior to sale, must either have "access" to the same kind of information that would be found in a registration statement or the issuer must supply the offeree with that information. In a note accompanying the Rule, the Commission states that "[a]ccess can only exist by reason of the offeree's position with respect to the issuer. Position means an employment or family relationship or
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DUKE LAW JOURNAL [Vol. 1977 [Vol. :1139 quirement, which dictates that the purchaser have "such knowledge and experience in financial and business matters that he is capable of evaluating the merits and risks of the prospective investment,''25 is a concept that will be difficult to apply in certain instances. 26 Since there has been extensive and respectable comment on these problems, it would be unproductive to restate those problems and analyses here. 27 What has not been discussed adequately, however, is the especially burdensome impact these ambiguities have on small issuers. Although the ambiguities of Rule 146 are unquestionably irritating to larger issuers, economic realities generally make the containment of the risk from ambiguity significantly more difficult for the small issuer than for the larger company. Comparatively limited options and lack of flexibility may make it impossible for a small company to take the steps necessary to reduce the ambiguity to a manageable level.
The disadvantages of the small corporation are very apparent when it must deal with the ambiguity of the "access" requirement of Rule 146.28 The easiest way for an issuer to meet the "access" requirement is by making offers only to persons that have "[a]ccess. . . by reason of...
[their] position with respect to the issuer." 29 In that instance it is not necessary for the issuer to underwrite the extensive costs of supplying information to the offerees, since it is assumed that the offeree's position enables him to obtain necessary information. This concept of access by reason of position is so limited and ambiguous, 30 however, that some steps economic bargaining power that enables the offeree to obtain information from the issuer in order to evaluate the merits and risks of the prospective investment." 17 C.F.R. § 230.146(e) (note) (1977) .
Whether a particular offeree has access by reason of his position is a question that has troubled a number of commentators. 28. Dealing with the uncertainty in other areas of Rule 146 also may be more onerous for the small corporation than the large. For example, if an issuer has some doubt about the wealth or the sophistication of potential offerees, risk can be contained by not offering the Rule 146 stock to the doubtful offeree. Although this may be irritating to the large issuer, larger issuers will usually have alternative offerees and thus can more easily contain the risk by elimination of doubtful offerees. Smaller issuers, however, generally seem to have fewer options and thus the elimination of offerees to contain the risk becomes more costly and can threaten the success of the offering. Simply stated, elimination of an offeree for an issuer that wants to build a supermarket in a small town may have a more significant impact than elimination of an offeree for a $50 million corporation whose stock is traded over the counter.
29. 17 C.F.R. § 230.146(e) (note) (1977) . 30. Under Rule 146, there are three types of entities that are deemed to have access: entities with access through employment, entities with access through family relationships, and usually must be taken to reduce the uncertainty to a manageable level. It is in reducing this ambiguity that the larger issuer has a substantial advantage over the smaller issuer.
Any issuer that is uncertain as to whether the potential offerees have access by reason of position can reduce the risk of this ambiguity by supplying the offerees with certain information. Realistically, the larger issuer may more easily comply with this requirement of supplied access, since the Rule provides a simple and inexpensive method for larger issuers to meet the access requirements. The Rule provides that any large company that is reporting under the Securities Exchange Act of 193431 can meet the access requirements by supplying all offerees with the company's latest annual report, any definitive proxy statement required to be filed and any other documents filed with the Commission since the filing of the annual report. 3 2 The access requirements for smaller, non-reporting companies are much more burdensome, however, since they are required to supply the same information that would be contained in a registration statement. 33 Obviously, small issuers will rarely be reporting under the Securities Exchange Act of 193434 and therefore cannot provide access by the simpler method of supplying the annual reports and other documents. They are instead required to go through the extremely burdensome procedure of gathering and disclosing the same information that would be contained in a registration statement. 35 It is thus much more difficult for a small, nonentities with access through economic bargaining power. The rule is unclear, however, as to what types of employment or family relationships satisfy its test: Further, since there is a significant amount of risk in assuming that a particular person who is not an institutional investor has economic bargaining power, only insiders and relatives of the issuer would remain as practical offerees by virtue of their position. 31. Under section 12 of the Securities Exchange Act of 1934, a company is required to register any class of securities that is registered on any national exchange, 15 U.S.C. § 781(a) (1970), or any class of equity securities held by 500 or more shareholders, where the company has assets in excess of $1 million. Id. § 781(g)(1). Once a company has registered stock under the 1934 Act, it is required to make periodic disclosures to the Commission. Id. § 78m. Thus it is referred to as a "reporting company."
32. 17 C.F.R. § 230.146(e)(l)(a) (1977). 33. rd. § 230.146(e) (1)(b). 34. Although it is possible for any company to register under the 1934 Act, 15 U.S.C. § 781 (1970), companies generally do not register voluntarily because of the costs involved in registering and reporting.
35. Another problem for the small issuer in meeting the access requirement results from the position of the Commission staff that the issuer must, in addition to providing to offerees the information normally contained in a registration statement, furnish the offerees with an opportunity to verify the accuracy of the information. 17 C.F.R. § 146(e)(2) (1977) . This position of the Commission staff seems to result from their feeling that there must be some review-process present to perform the function normally provided by the Commission staff's scrutiny of an issuer's statements regarding a registered offering. While the verification function provided by the Commission staff is certainly valuable and one whose presence in some form for any offering may arguably be beneficial, the verification requirement of Rule 146 adds to the cost of compliance and makes compliance a more cumbersome procedure. It could also be argued that Vol. 1977 Vol. :1139 reporting issuer to reduce the ambiguity of the access requirement than it is for the larger company reporting under the 1934 Act.
Even if the larger issuer is not reporting under the 1934 Act, the burden of reducing ambiguity by supplying access often will be less on the large issuer that is involved in a substantial financing arrangement, because these larger companies are likely to have larger capital requirements and thus are likely to sell more stock in a Rule 146 offering. This means that cost as a percentage of the total yield of the offering will be less for the larger offering. The poison to financing arrangements is not the absolute cost but rather the cost as a percentage of the ultimate yield of the particular undertaking. Therefore, if a company is utilizing Rule 146 to place $5 million in common stock, it would be much less burdened by legal costs of $25,000 than would a company selling $75,000 in common stock. To the extent that a small company is raising a limited amount of money by selling under Rule 146, it may be economically impossible to supply access and thus limit the uncertainty in the access concept. The cost of supplying access may well be prohibitive.
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Other burdensome effects of the Rule's ambiguity, however, result from an attempt to comply with the "sophistication requirement." It is crucial for the issuer to be certain about the sophistication of each offeree, because unless the issuer can document that every offeree was qualified, a purchaser may compel rescission notwithstanding the fact that he himself is qualified. 37 This potential disaster will cause an issuer to take great pains to investigate fully each potential offeree and to document carefully the investigation. For the small issuer, however, who has limited capital needs and thus may be selling a small amount of stock, the cost of such an investigation may be relatively expensive. This may contribute to the practical unavailability of Rule 146 for the small issuerA 8 in light of the volume of information scanned annually by the Commission staff, their review may be characterized as cursory and one that can be performed ably by a sophisticated investor as defined in Rule 146. Indeed, that may be the rationale of the access requirement.
In the Commission's release soliciting comments on small issuers, the Commission specifically called for comment on how it should provide for disclosure under Rule 146 for nonreporting companies. Securities Act Release No. 5914 (Mar. 6, 1978) In summary, ambiguities impede the effectiveness of Rule 146 for all issuers and are especially devastating to small issuers. The small issuer is often caught in the unfortunate position of being forced either to assume unreasonable risk, underwrite unreasonable costs, or, more typically, forego the utilization of Rule 146.
The Effect of Prior Illegal
Offers and Sales. The ability of a small issuer to avoid registration under the 1933 Act is often affected by prior actions of the company taken without sound legal advice. This is principally due to two factors: first,. small issuers often act without first consulting their attorneys; and second, even if counsel is consulted, the advice received may be inadequate, since counsel for small issuers tend to be relatively unsophisticated in securities matters. All too often such counsel is a generalist with limited knowledge and experience in the securities area.
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This is not to say that every small issuer is reckless in its actions and is represented by a legal simpleton. To the contrary, many small issuers are extremely cautious and are represented by sophisticated counsel. However, in a substantial (perhaps a majority) of instances in which an existing small issuer wants to sell stock, prior uncounseled acts by the issuer generate significant problems. With monotonous frequency, a securities lawyer dealing with a small company for the first time is faced with the following situation: The issuer has decided it would like to sell stock to a limited number of persons. The problem seems to fit neatly under an available exemption until one distressing fact is learned-that, within the last year, a small amount of stock was offered or sold which, the attorney is convinced, was not in compliance with an available exemption under the 1933 Act. This then raises the problem of whether the prior illegal offers and sales will contaminate the proposed offering.
4°I
n order to avoid registration under the securities laws, an entire issue must comply with a single exemption of the 1933 Act. Thus, for example, an issuer cannot place one-half of a single issue under the private placement exemption 41 and one-half of the issue under the intrastate exemption; 42 39. It is relevant to note that the problem of contamination by prior offers and sales can and does arise with larger corporations. Generally, however, the sophistication of the management and counsel of the larger corporation minimizes the possibility of this problem. In addition, the greater amounts of money involved encourage extensive consultation of counsel, since the cost of such services are relatively less expensive. Thus, as a practical matter, the problem of prior illegal offers and sales is most troublesome to the smaller, less sophisticated issuer.
40. Even if the prior sales were legal, the integration concept can cause problems for an issuer desiring to make another offering. If the prior offering and the proposed offering are a single issue, then both must qualify for a single exemption. Accordingly, even a prior legal offer can limit the alternatives available to the issuer.
41. 15 U.S.C. § 77d(2) (1970).
42. Id. § 77c(a)(i 1). See text accompanying notes 124-52 infra for a discussion of the small issuer's problems in using this exemption.
instead, the two offerings must be integrated 43 and treated as a single issue, so that all sales then qualify for one or the other exemption. Similarly, if a proposed issue is integrated with prior illegal offers or sales, the proposed offers would likewise be illegal. A small company that has made an illegal offer or sale theoretically has two avenues available that would avoid this disastrous effect. One alternative is to "undo" or neutralize the legal impact of the former offers and sales. One possible neutralizing procedure, a rescission offer by the issuer, is the subject of an article by Professor Bromberg. 44 It would appear, however, that a rescission offer by the issuer is an inappropriate remedy for several reasons. First, Professor Bromberg discloses that the SEC generally requires registration of the rescission offer, although he argues that this position of the Commission is probably untenable and contrary to the trend among courts. 45 As discussed earlier, the cost of registration makes it an unacceptable alternative for a small issuer.
In addition, another disadvantage of using a rescission offer is the uncertainty of its legal impact. Although Professor Bromberg considers only whether a rescission offer is effective to cut off liabilities for past violations, his conclusion is instructive. Absent an acceptance by the offeree, Bromberg opines that it is uncertain whether a rescission offer will cut off liabilities. 46 While the impact of a rescission offer as a way to neutralize prior offers or sales is not discussed by Professor Bromberg, no basis exists to believe that it would be effective to throttle the contamination effect of the prior illegal offer. Certainly there is no authority in the 1933 Act for such an assumption.
Because there is apparently no way to "undo" the illegal offering, the attorney for the issuer is faced with the second alternative, that of attempting to separate the former offering and the future offering into two issues. In this situation, the attorney for the issuer might hope to use the "safe harbor" provision of Rule 146, 47 assuming that the prior issue was made more than six months previous to the contemplated offering. Under section (b)(1) of Rule 146, however, offerings are automatically separated only if the previous offering was made "pursuant to the exemptions provided by Section 3 or Section 4(2) of the Act." 48 The use of the word "pursuant" seems to mean "in compliance with," and it has been so interpreted by commentators. 49 Application of traditional integration analysis makes the judgment as to whether there are one or two issues difficult, and therefore reliance on it is dangerous for an issuer. Preliminary Note 3 to Rule 146 explicates the five factors that "should be considered" 53 in that determination: (a) whether the offerings are part of a single plan of financing; (b) whether the offerings involve issuance of the same class of security; (c) whether the offerings are made at or about the same time; (d) whether the same type of consideration is to be received; and (e) whether the offerings are made for the same general purpose.
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Of the five factors listed, two factors will nearly always be present-the same type of consideration will normally be received and the offerings will be made at or about the same time. However, it is uncertain whether the presence of these two factors alone is sufficient to cause integration or whether additional factors must be present. Professor Loss has taken the position that separate issues can be established either by separate classes of stock or separate plans of financing. 55 This approach would provide some flexibility for an issuer since an issuer could meet the "separate classes" requirement if the two offerings involved securities with substantially different contractual rights. Loss warns, however, that "the differences must be substantial." 56 Unfortunately, however, the Commission apparently does not accept concept is found in an article analyzing Rule 147, which has a provision identical to the one in The Commission has apparently developed one rule of thumb which provides some clarity in this area, although it is of little help to many issuers. The position of the Commission seems to be that a one year delay may be sufficient to ensure separate issues of stock. 5 9 The problem, of course, is that in many instances the issuer will be unwilling or perhaps literally unable to wait for that length of time.
The result of all these problems is an unfortunate one for many small issuers, since the application of the integration concept may result in the foreclosure of an issuer from utilization of Rule 146 for a period of one year from the prior illegal offers or sales. This is especially unfair in light of the fact that those prior illegal offers are often made with the advice of counsel who has failed properly to advise the issuer concerning the 1933 Act. It is difficult to believe that the Commission would sanction such a result if it were aware of the problem. However, the Commission, preoccupied with central markets and S-ls, 60 has in fact failed to devote adequate resources and attention to the special problems of small issuers in this area.
Resale of Restricted Securities Pursuant to Rule 144.
Although the problems caused by a prior illegal offer or sale are significant and often render Rule 146 unavailable to a small issuer, those problems are neither as pervasive nor as devastating as the problems created by the restrictions on the resale of stock taken in a Rule 146 offering. Simply stated, the restrictions on resale of stock taken in a Rule 146 offering are so onerous that it is difficult or impossible for an issuer to find purchasers who are willing to live with the resale restrictions. Accordingly, although Rule 146 is theoretically available for use by a small issuer, the practicalities of the situation make use of the Rule difficult, since the purchaser of the securities must be willing both to hold his securities for at least five years and to sell what may be an unreasonably small amount of the securities each year. 60. The S-I form is filed with the Commission when registration is contemplated for a commercial or industrial issuer.
61. See notes 83-96 infra and accompanying text.
In the Commission's release soliciting comments on small issuers, the Commission specifi-
The most obvious mechanism available for the resale of stock taken in a Rule 146 offering is Rule 144,62 but unfortunately it is almost impossible for Rule 144 to be utilized by an investor in a small issuer. 63 One reason for this is the requirement in Rule 144 that there "be available adequate current public information with respect to the issuer. "64 For a large corporation that is reporting under the 1934 Act, meeting the public information requirement is simple, since mere compliance with the periodic reporting requirements is sufficient. 65 On the other hand, it is not at all clear whether or how a nonreporting company, especially one that is small and not widely traded, can ensure that there is "available adequate current public information."
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Although the Commission has provided some indication as to how a non-reporting company can meet the public information requirement, this attempt at guidance has not clarified the requirement adequately for the small issuer. The Commission has found that information about a nonreporting issuer was "publicly available" only where periodic reports had been supplied to shareholders, recognized financial services and interested dealers and marketmakers. 67 It would seem to be very difficult for a small issuer to meet the spirit of these requirements for several reasons. First, financial reporting services are not usually interested in smaller issuers and there will probably be no dealer making a market in the stock. In addition, general dealer interest will be slight or nonexistent with respect to the stock. Accordingly, it is uncertain how or whether a small issuer can meet the public information requirement of Rule 144.68 68. Commentators seem to take different positions concerning the exclusivity of the method explicated in Securities Act Release No. 5306, supra note 67. One author seems to believe that small issuers have some flexibility in meeting all the requirements of the release ("it seems safe to conclude that sending such information periodically to the issuer's stockholders Even this lack of certainty, however, is not the major obstacle to the utilization of Rule 144 by the investor in a small issuer. 69 The seemingly insurmountable obstacle is rather the limitation on the manner of sale imposed by the Rule. Under Rule 144, sales can be made only in "brokers' transactions, "70 which is defined to prohibit any "solicitation of orders to buy the securities.''71 There is an exception to the prohibition against solicitation in the situation where a selling broker makes "inquiries. . . of other brokers or dealers who have indicated an interest in the securities within the preceding 60 days." In the case of widely traded securities, it is possible for the selling broker to comply with Rule 144 because there typically will be indications of interest in the stock from marketmakers and other interested dealers. 72 Therefore, although the resale provisions of Rule 144 restrict the selling efforts of brokers selling the stock of larger companies, the Rule is not prohibitive for those issuers.
It appears that most commentators regard
In the case of the small issuer, however, this limitation on selling effort by the seller and his broker cannot be complied with, thereby foreclosing investors in small issuers from the use of Rule 144 to sell their stock. 73 Since there is by definition 74 no active market in the stock of a small issuer, it will be impossible for the original purchaser of the restricted securities to resell 69. There is also one other major obstacle to the use of Rule 144 by the investor in a small company. That obstacle results from the amount requirement, which limits sales under Rule 144 to "one percent of the securities. . . of the class outstanding" during any six month period. 17 C.F.R. § 230.144(e) (1977) . In a small corporation, perhaps one with only $100,000 in assets and one hundred shares of stock, the limit of one percent every six months would permit a shareholder to sell only $2,000 worth of stock every year. Not only are there possible problems in selling such small amounts of stock, but more importantly, a shareholder with $10,000 in stock would be unable to liquidate for years. This problem will be considered in greater detail in the context of Rule 237 at text accompanying notes 83-87 infra.
70 73. One author has described the problems faced by small firms with only a few marketmakers as follows:
Rule 144 will be of limited practical significance to the holders of restricted securities in . . .many smaller companies whose securities are traded only in the over-thecounter market. Under the Rule brokers for these security holders can attempt to sell to the few market makers who appear or recently appeared in the "sheets" (or in the NASDAQ system) for the security. Miller & Seltzer, supra note 62, at 1061.
74. See note 2 supra. the stock in "brokers' transactions." In the first place, most brokers would refuse to accept the sell order for such stock because it would be uneconomical for a broker to attempt to find a buyer for the stock. 7 5 Even if a broker did accept the sell order it would be impossible to abide by the Rule 144 prohibition against the solicitation of offers to buy. Because of the absence of an organized market in the stock, it is unlikely that there would be prior indications of interest in the stock that are known to the selling broker. Consequently, it would be impossible for the selling broker to sell the stock without solicitation of offers to buy. Obviously such solicitation would not comport with the requirements of Rule 144. In summary, the resale of restricted securities in small issuers cannot be made pursuant to Rule 144. This is due principally to the fact that the holder of the restricted securities cannot comply with the requirement that the sales be made only in "brokers' transactions."
Other alternatives for the resale of restricted securities provide little relief for small issuers. For example, prior to the adoption of Rule 144 there was a body of law that allowed the sale of restricted securities in certain situations. 76 Stated in its broadest terms this "common law" of resale generally enabled the staff of the Commission to grant a no-action letter when stock had been held for three years or more. 77 Additionally, the "change of circumstances" doctrine was available, permitting the resale of restricted securities at any time if the investor could demonstrate a change in his circumstances that made the proposed resale consistent with an initial investment intent. In these situations the holder of the restricted securities was held not to have taken with a view to distribution. 78 Although the Commission stated in the preliminary notes to Rule 144 that the Rule was not the exclusive method for selling restricted securities, 79 it so muddled the prior common law that such law was practically repealed. The Commission effected this by stating that persons selling outside the Rule "will have a substantial burden of proof in establishing" that the resales are legal. Additionally, the Commission stated that "the staff will not issue no-action letters relating to resales of such securities" and that "the 'change in circumstances' concept should no longer be considered as one of the factors 75. The author talked with two brokers, both of whom said that it was usually not economically feasible to receive sell orders for stock in such small issuers.
76. For a discussion of the law applicable to the resale of securities as it existed prior to Rule 144, see the WHEAT REPORT SEC DISCLOSURE GROUP, SECURITIES AND EXCHANGE in determining whether a person is an underwriter." The Commission went on to point out that "the fact that securities have been held for a particular period of time does not by itself establish the availability of an exemption."80 The practical effect of these pronouncements is to make Rule 144 exclusive, 81 since all the understandable common law has been stripped away. If the securities have been held by a client for five years, perhaps some attorneys would be willing to say that resale is permissible under the common law doctrine. Even after that extensive holding period, however, it is not clear that resale would be consistent with an initial investment intent. This leaves, then, only Rule 23783 as a mechanism by which one holding restricted securities in a small company can resell those securities. 84 Under the terms of this Rule, an investor holding restricted securities can resell during any twelve month period "the lesser of the gross proceeds from the sale of 1 percent of the securities of the class outstanding or $50,000 in aggregate gross proceeds. "85 Furthermore, the stock must have been held for five years 86 and can be sold only "in negotiated transactions otherwise than through a broker or dealer.' 87 One problem is that Rule 237 is not available to "an affiliate of such issuer.'"88 Since an affiliate includes a person who controls an issuer, 89 Rule 237 would not be available to an investor attempting to resell restricted securities if that investor were deemed to have a control relationship with the small issuer. Although it is beyond the scope of this Article to discuss in 80. Securities Act Release No. 5223 (Jan. 11, 1972) , [1971] [1972] detail the concept of control under the 1933 Act, 9 0 it is important to note that control does not require the ownership of fifty-one percent of the stock of the corporation. 9 1 Rather, courts and the Commission have found control where there is substantially less ownership, 92 and it has even been said that ten percent ownership of a company may be sufficient to find control under the 1933 Act. 93 Additionally, it appears that a significant management position or an established relationship with a large shareholder can also be a basis for control. 94 In light of this, Rule 237 may be unavailable for many investors in small issuers. Since they often own in excess of ten percent of the company's stock and also share some management responsibilities, they may be considered an "affiliate" within the meaning of the Rule and thus excluded from its protection. There may be good policy reasons for not allowing a person in control of a large issuer to resell restricted securities under Rule 237. It could be argued, for instance, that such a person would be likely to possess influence over the issuer sufficient to force the filing of a registration statement. The unfairness to a small issuer, however, results from two sources: first, the Rule's definition of "control" includes most, if not all, of a small issuer's shareholders, who own large percentages of stock not because of an intent to resell but because the total capital invested is small; and second, despite the assumption that the influence alone of a "control" person can force registration, the costs associated with that alternative make registration financially impractical for a small sale of stock. 95 It should also be noted that even if such a control person agreed to indemnify the issuer against all liability and to pay the cost of a registration statement, the small issuer would still bear a substantial burden in virtually having to shut down its business operations during the statement's waiting and effective periods. 94. See Campbell, supra note 90, at 44-49. 95 . See text accompanying notes 5-13 supra. 96. This virtual shutdown results from the Act's requirement that all material events or changes in the issuer's financial condition occurring after filing of the statement with the Commission, but prior to the effective date, be reflected in amendments to the registration statement. Securities Act of 1933, § § 8(a), 11, 15 U.S.C. § § 77h(a), 77k (1970).
companies are not control persons, the required holding period and the limitation on the amount of stock that can be sold under the Rule makes resales difficult. This problem can best be demonstrated by an example. Assume that a promoter wishes to start a corporation in which he will invest $50,000, and five other persons including Mr. Adams will put up $10,000 each. The initial offering will qualify for an exemption under Rule 146. Under Rule 237, Mr. Adams could make no sales for five years, and even then he could sell only a maximum of stock worth $1,000 per year, since that value is one percent of the value of the securities outstanding. Consequently, Mr. Adams could not liquidate his investment for fourteen years, an unreasonably long holding period that most investors would find unacceptable. Because of these unnecessarily rigid provisions, Rule 237 is of marginal benefit to a small company that wishes to make an initial offering under Rule 146. The restriction on resale is so burdensome that it may be difficult to find initial investors for the securities.
It is difficult to measure the impact of these resale problems, but they are most likely to be significant to the small issuer. As a practical matter, it is difficult for a small issuer attempting to comply with the initial requirement for a private placement to find offerees who have the sophistication or the wealth to be qualified offerees under Rule 146. To add to that situation the requirement that the offerees be willing to hold the securities for half a lifetime places Rule 146 outside the category of usable exemptions for many small issuers.
Cost of Compliance.
Finally, the cost of complying with Rule 146 can effectively foreclose a small issuer from utilizing that exemption. One problem arises because of the procedure that must be followed to ensure that the offerees are qualified within the meaning of Rule 146. 97 Normally, this will necessitate time-consuming investigation and evaluation of the offerees and their offeree representatives in order reasonably to determine whether they are wealthy or sophisticated. 98 Furthermore, the availability of due diligence defenses adds to the expense of complying with Rule 146. Because an offer to an unqualified person will not destroy the availability of Rule 146 if the issuer can bear the burden of proving that he reasonably believed the offeree to be qualified, 99 it is incumbent on the issuer (and his attorney) to keep accurate records in the 97. Under Rule 146, an issuer can make offers only to persons that either are "capable of evaluating the merits and risks of the prospective investment" or "able to bear the economic 98. For a discussion of the type of investigations that are appropriate in connection with a Rule 146 offering, see Green & Wittner, Private Placement of Securities Under Rule 146, 21 PRAC. LAW. 9 (1975) . See text accompanying notes 36-38 supra for a discussion of the effect upon small issuers of required compliance with these procedures. area of offeree qualification. These records must show the issuer's reasonable judgment in deciding that the offerees were qualified. This recordmaking contributes further to costs, to
The major expense, however, is caused by the "access" requirement of Rule 146. Typically, this will necessitate an undertaking by the small issuer to supply each offeree with the same information that would be contained in a registration statement, 10 1 and as a result the legal and accounting expense becomes significant. Because of the expense incurred in collecting and disseminating this information, a small issuer proposing to sell a small amount of stock will be practically foreclosed from using Rule 146. In very general terms, it would be unusual for an offering of less than $100,000 to be suitable for Rule 146 treatment, since the legal fees of complying with Rule 146 and supplying the access required under that Rule could exceed $20,000.102
B. Private Placement Outside of Rule 146.
Prior to the adoption of Rule 146, a substantial amount of common law had developed under section 4(2). 103 Although Rule 146 may have made the common law of private placement less important, the Commission in adopting Rule 146 emphasized that the Rule did not repeal the common law under section 4(2).104 This position of the Commission, together with dissatisfaction over Rule 146, has contributed to a rekindling of interest in section 4 (2) 100. For a discussion of appropriate documentation, see Green & Wittner, supra note 98. 101. Under Rule 146 access can either be supplied by the issuer or be implied from the position of the offerees. The latter form of access, however, is limited to "employment or family relationship or economic bargaining power that enables the offeree to obtain information from the issuer in order to evaluate the merits and risks of the prospective investment." 17 C.F.R. § 230.146(e)(note) (1977) . Because of the limited nature of this exemption, it is normally necessary for the issuer to supply access. See text accompanying notes 28-35 supra. One writer has stated that the "test [for access] is so vague that the only safe course for the issuer is to furnish the information." Kessler, supra note 22, at 67.
102. Obviously this can vary with the hourly rates of the lawyers involved or the complexity of the offering. The figure of $20,000 is based on personal experience and information supplied by other lawyers. For a comparison with the costs of registration, see note 5 supra.
103 in the last year or so. 10 5 Despite the intellectual and practical interest in section 4(2), utilization of this section by a small company is made difficult by the same factors that make Rule 146 impractical for the small issuer.
Ambiguities Encountered in Complying with Section 4(2).
The ambiguity problem is probably more intense in section 4(2) than in Rule 146.106 Under Rule 146, the norms are at least explicit, although the application of those norms can be quite baffling. Thus, for example, it is clear under Rule 146 that some offerees must be able to bear the economic risk of the investment. Uncertainty arises only in the determination of whether a particular offeree has the wealth to meet that norm. Under section 4(2), however, it is not even clear that wealth is a criterion for the availability of that exemption." 0 7 It is also unclear whether an outsider can be qualified as an offeree under section 4(2) even if his lack of access to information is relieved by the issuer's voluntary supplying of information to the offeree. Although the present trend seems to indicate that such supplied access is sufficient under section 4(2),108 there is language to the contrary in certain cases. 10 9
In short, ambiguity is a significant problem under section 4(2) and in fact was one reason the Commission promulgated Rule 146. The problem for the small issuer is essentially the same as that discussed earlier in connection with Rule 146.110 It is difficult for the small issuer to limit the risk of section 4(2), because the cost incurred in so containing the risk may make the alternative prohibitively expensive. Alternatively, failure to take 106. See McDermott, supra note 17, at 549; Meer, supra note 17, at 534. It is interesting to note that former SEC Chairman Garrett once stated that the common law under section 4(2) was "a kind of mishmash. The issuer is now told that all of these factors have something to do with whether he has an exemption under section 4(2), but he is never given a hint as to the 107. For a discussion of the requirements of section 4(2), see Schneider, Section 4(2) and "Statutory Law," steps to limit the ambiguity of the section leaves the risk at a dangerously high level.
2. The Effect of Potential Integration. Contamination caused by prior illegal offers or sales can also cause section 4(2) to be unavailable, 11 1 at least for a significant period of time. As described earlier, the application of the integration concept may cause prior illegal offers and sales made by the issuer to be considered part of the same issue as the proposed offering under section 4(2). This would, of course, destroy the availability of section 4(2), since the prior illegal offers would prevent the entire offering from qualifying for a single exemption.
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Since there is no safe harbor provision applicable to section 4(2),113 the determination of whether the issues will be integrated depends on the traditional integration factors, which have been discussed previously in this Article. 1 t 4 It is sufficient to recall at this point that the uncertainty in the application of those factors often makes an effective separation of the offerings doubtful. Therefore, in order to comply with the informal position of the Commission, a small issuer may be forced to wait one year from the last offering in order to separate effectively the prior illegal offering. 115 Alternatively, if an issuer makes a section 4(2) offering within one year of the prior, illegal offering, he does so at the risk that the integration concept will cause the prior offering to be integrated with the later offering, in which case the entire issue would not qualify for section 4(2) treatment. Obviously, neither the one year delay nor the assumption of the risk of earlier sales presents an attractive alternative for an issuer. 117. More precisely, one who purchases in a private placement but who has an intent to resell and does resell publicly would become an underwriter and thus subject to the registration requirements of the 1933 Act. 15 U.S.C. § 77b(l 1) (1970) . In such a situation, the entire transaction, including both the original sale by the issuer and the resale by the first purchaser, of the exemptions available for the resale of those restricted securities is satisfactory for the owner of securities in the small corporation.
Restriction Upon
As described earlier in this Article, Rule 144 is generally not available for resales of restricted securities of a small issuer, principally because it is impossible to comply with the requirement that all sales must be made in "brokers' transactions." ' It is similarly impossible to make sales outside Rule 144, because the Commission effectively repealed the "common law" of resales that existed prior to the adoption of Rule 144.119 Accordingly, one who holds restricted securities in a small company is relegated to Rule 237, and that Rule is not a satisfactory resolution of the resale problem. As described earlier, the restrictions are so burdensome that many investors will forego an investment in a small issuer in order to avoid tying up capital for the decade or so necessary to comply with the Rule. 
Costs Incurred in Compliance with Section 4(2).
It is difficult to specify the cost of complying with section 4(2), since the elements of section 4(2) qualification are somewhat ambiguous. 121 Notwithstanding that difficulty, however, it now appears that qualification for section 4(2) probably requires certain characteristics of the offerees and some disclosure of information by the issuer to the offerees. Meeting these requirements will generate significant costs to the issuer and may, in fact, make section 4 (2) an unattractive alternative for avoiding registration.
At the present time, section 4(2) offerings probably should be limited to persons who are financially sophisticated, 122 and indeed a strong argument can be made that offerees under section 4(2) should possess both sophistication and wealth. 123 In any event, any requirement with respect to would be viewed as part of a single transaction, which would no longer be deemed a transaction "by an issuer not involving any public offering." For a discussion of this problem, see . One significant article, however, indicates that sophistication is not always required in order for section 4(2) to be available. The article states that the offeree qualification requirement can be met by offerees having other characteristics, such as wealth or relationship to the issuer. Section 4(2) and Statutory Law supra note 16, at 491. Serious doubts can be entertained, however, about the soundness of that position, and in fact the above article hedges on the proposition. The article states: "We might have serious reservations about including a very wealthy person as an offeree in a highly risky private placement based solely upon his ability to assume the risk, if he had no understanding of financial matters, and no competent advisor." Id.
123. Although it is not clear that compliance with section 4(2) requires that all offerees be both wealthy and sophisticated, see note 122 supra, practical considerations should make an attorney reluctant to approve offerees that do not possess both characteristics. If investors do possess these characteristics, they become generally analogous to institutional investors, who probably are the safest offerees for an issuer seeking to comply with section 4(2). See generally the characteristics of offerees will necessitate the gathering and evaluation of information about those offerees, and that necessarily results in added expenses for the issuer. 124 Under section 4(2), it also now appears that the requirement that all offerees have access to information can be satisfied by the issuer's supplying information to the offerees and purchasers.'2 The exact extent of the disclosures that must be made, however, is not certain. Although there are risks in disclosing substantially less information than what would be contained in a registration statement, 126 some have argued that the disclosure requirements under section 4(2) are not nearly as extensive as those of a registration statement.' 27 Still, even if one takes the position that the less extensive disclosures are required, this gathering and rendering of inforrmation may place the cost of complying with section 4(2) beyond the means of small issuers, especially when one adds the burden of investigating offeree qualifications.
In summary, if the issuer proposes to sell stock only to persons who are actively engaged in the management of the corporation or if the proposed offering is to four persons who are starting a business together and will all be involved in the running of the enterprise, the cost of utilizing section 4(2) probably will not be unreasonable. In that situation, the need to investigate the characteristics of the offerees will be minimal, since the offerees will be known to the issuer. Furthermore, disclosure to those insiders will not be necessary, since their positions will give each access to all relevant information. In the more typical situation, however, where the issuer proposes to sell securities to ten persons, eight of whom are persons outside the manage-
Institutional Private Placements Under the Section 4(2) Exemption of the Securities Act of 1933, supra note 105.
124. Under section 4(2), there are no "due diligence" defenses, that is, an issuer cannot avoid liability by revealing documentation of a good faith effort to comply. Therefore, there may be less need to document the efforts involved in investigating offeree characteristics and thus less cost in complying with section 4(2) in this area, Since lawyers have been sued in this area, however, it may be sound for each attorney to keep records proving that he was not negligent with respect to the judgment that each offeree was qualified.
125 127. There is substantial opinion that section 4(2) can be satisfied by substantially less information than is contained in a registration statement. See Section 4(2) and Statutory Law, supra note 16, at 496. Such opinion is influenced by the provisions of Rule 146 which permit the access requirement to be satisfied by disclosures that are less extensive than the information contained in a registration statement, but only if, "under the circumstances, the omitted information is not material." 17 C.F.R. § 230.146(e)(1)(b)(l) (1977) . While Rule 146 standards are not necessarily coextensive with section 4(2), they do seem to reflect the underlying policy of section 4(2). ment structure of the corporation, the cost of compliance with section 4(2) will be substantial. Investigations of the qualifications of offerees and the disclosure of relevant information will inflate costs to the point that small offerings by small issuers will become prohibitively expensive.
IV. EXEMPTION FROM REGISTRATION BY COMPLIANCE wiTH RULE 240
Rule 240128 provides an exemption from registration for stock sales of up to $100,000 per year, provided that the issuer has no more than 100 security holders. 1 29 In adopting this Rule the Commission stated that it was intended to provide an exemption for small issuers in instances "where, because of the small size and limited character of the offering, the public benefits of registration are too remote." 130 In fact, the Rule does minimize or eliminate many of the problems that plague small issuers in qualifying for other exemptions. 131 Unfortunately, the Commission did not eliminate the problems caused by unreasonable restrictions on resale, and consequently the effectiveness of the Rule is significantly diminished,
A. Reduction of Ambiguity.
On the positive side, Rule 240 mitigates the ambiguity problem often present with other exemptions. Since the Rule contains no nebulous concepts such as "sophistication, .... ability to bear the economic risk" or "access,'
132 the practical availability of Rule 240 is not hampered by the risk and extra legal expense that accompany the use of other exemptions. This advantage over the other exemptions makes Rule 240 the most appealing alternative of those available to a small issuer.
B. Contamination by Prior Illegal Offers and Sales.
Another problem that also is minimized by the Rule is the contamination effect that can result from prior offers and sales by the issuer. Rule 240 contains its own concept of integration, and under that concept each sale 128. 17 C.F.R. § 230.240 (1977) . 129. Rule 240 contains other requirements that must be met. Under section (c), for example, there is a prohibition against general advertising. Section (d) prohibits the payment of remuneration for solicitation services, and section (g) places restrictions on resales. Finally, section (h) requires a notice of the use of the exemption to be filed by the issuer with the Regional Office of the Commission. Id. 130. Securities Act Release No. 5560, at 1 (Jan. 24, 1975) , [1974 -1975 In its release calling for an examination of the effects of the securities acts on small issuers, the Commission solicited comments on Rule 240. Securities Act Release No. 5914 (Mar. 6, under the Rule stands or falls on its own facts. 133 The illegality of prior or subsequent offers or sales therefore does not destroy the availability of Rule 240, so long as all the requirements of Rule 240 were met for the particular sale which an issuer seeks to bring within the Rule. For example, if on June 1, 1977 a sale is made that does not meet the requirements of Rule 240, and on June 2 a sale is made that does meet the requirements of Rule 240, the June 2 sale is not contaminated by the prior sale. So long as on June 2 there are no more than 100 shareholders of the issuer and there has been no more than $100,000 sold in the last twelve months, the exemption will be available, even though under traditional integration concepts both sales would be considered part of a single offering, and therefore both would be illegal. This is not to say, however, that all prior offers and sales are irrelevant to the availability of Rule 240. Obviously, prior sales can affect the availability of Rule 240 to an issuer, since prior sales must be considered in calculating the $100,000 limitation upon sales within the prior twelvemonth period. Additionally, Rule 240 makes it clear that the special integration concept applies only for determining the availability of Rule 240 and does not protect offerings made in reliance on other exemptions. 134 Accordingly, a prior, legal sale made in reliance on an exemption other than Rule 240 could be contaminated by a subsequent offer under Rule 240. Again, an example may make this clearer. If a sale of stock is made on June 1 to certain investors under the intrastate exemption 135 and another sale is made on September 1 under Rule 240, the traditional integration concepts would apply to the intrastate offering on June 1, notwithstanding that the special integration concepts of Rule 240 would protect the September 1 offering. Thus, although the September 1 offering may be legal itself, that offering may have to be integrated into the June 1 offering in order to determine the availability of the intrastate exemption. This means that if any of the offerees of the September 1 offering were out-of-state residents, the June 1 offering would not meet the requirements for the intrastate exemption.
In at least one other instance, prior offers or sales by an issuer can have an additional impact on the availability of Rule 240. This particular problem involves the Rule's prohibition against "general advertising,"' 136 and it 133. 17 C.F.R. § 230.240(b)(note) (1977) . The Release states that each individual transaction effected in reliance on the rule must meet all the terms and conditions of the rule; the availability of the rule will not be affected by other transactions effected in reliance on the rule but which do not meet all its terms and conditions. However, all such transactions must be considered in determining the availability of other exemptions for other offers or sales of unregistered securities. Securities Act Release No. 5560, at 2 (Jan. 24, 1975) , [1974 -1975 occurs in the not unusual situation where the issuer has engaged in some sales promotion for its securities prior to the Rule 240 offering. That particular sales activity may constitute a violation of section (c) of the Rule, which prohibits offers or sales "in reliance on this rule by any means of general advertising or general solicitation." 1 37 If the prior activity could be characterized as general advertising, it is conceivable that the advertising would be considered an attempt to boost sales in the Rule 240 offering. The Rule itself provides no remedy for a violation of this kind, nor does it explain how these particular illegal acts affect future use of the Rule. All the Rule provides is that all conditions of the Rule must be met, and that there can be no general advertising under the Rule. The Rule therefore does not explain whether general advertising on January 1, 1977 would be considered as part of a sale on July 1, 1977 and thus contaminate the availability of Rule 240 for the July sale. Notwithstanding these particular uncertainties, however, the value of the special integration provision of Rule 240 should not be overlooked. Clearly that concept resolves a significant problem for small issuers, and it does so in a fair manner. In determining the impact of prior offers and sales on the availability of Rule 240, the small issuer now has an understandable norm that does not unreasonably foreclose the availability of the exemption.
C. Reduced Costs.
Perhaps one of the most attractive aspects of Rule 240 is the small cost to the issuer incurred in complying with the exemption. Since no investigation of offeree characteristics is required, 138 and since there is no requirement that the issuer make any disclosures to the offerees, 139 the legal (and other) fees that the issuer must bear are minimal. In fact, of all the exemptions normally available to a small issuer, compliance with Rule 240 is the least expensive.
D. Restriction Upon Resale.
Unfortunately, the attractiveness of Rule 240 is significantly limited by restrictive resale requirements. Section (g) of Rule 240 states that securities 138. Under Rule 146, it will usually be necessary for the issuer to make reasonable investigation in order to ensure that the offerees are either wealthy or sophisticated. See text accompanying notes 97-100 supra. Similarly, it also is necessary under the intrastate exemption of Rule 147 to make investigation to ensure that all offerees are residents of the same state as the issuer. See text accompanying note 166 infra.
139. Under Rule 146, it is usually necessary for the issuer to supply offerees with the same information that is contained in a registration statement. See text accompanying notes 34-38 supra.
taken in a Rule 240 transaction "shall be deemed to have the same status as if they had been acquired in a transaction pursuant to section 4(2) of the Act."1 4° Consequently, the same resale restrictions that apply to securities taken under Rule 146 and section 4(2) apply to resales of securities taken under Rule 240. Accordingly, it normally will be impossible for an investor to resell these restricted securities for at least five years, since the only practical method of resale available is through Rule 237141 and not Rule 144142 or the "common law" of resales.
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The impact of these resale restrictions on the availability of Rule 240 is significant: the issuer is forced to find investors that are willing to hold the securities for at least five years and probably much longer. As a practical matter this can have a devastating effect on the sale of securities, since investors are generally unwilling to commit capital for such an extended period of time.
E. Summary of Rule 240 as an Alternative to Registration.
Rule 240 eliminates many of the impediments that make qualification for other exemptions difficult. The ambiguities related to compliance are minimal, the contamination problem is manageable and the cost of compliance is reasonable. One serious and pervasive problem remains, however, and that is the problem caused by unreasonable restrictions on resale. It is unfortunate that the Commission has permitted this problem to taint an otherwise attractive exemption for small issuers.
V. INTRASTATE OFFERINGS BY SMALL ISSUERS:
SECTION 3(A) AND RULE 147
A. Exemption Under Section 3(a)(11).
Section 3(a)(1 1) of the 1933 Act, 144 the intrastate exemption, provides an exemption from registration for offers and sales made to residents of the same state in which the issuer is incorporated and doing business.14 Prior to 141. See text accompanying notes 83-96 supra. 142. While the two-year holding period of Rule 144 is much shorter than the five-year requirement of Rule 237, Rule 144 allows an investor to sell only in "brokers' transactions," with no solicitation allowed. The problems which this requirement creates for the investor in a small issuer are discussed in text accompanying notes 61-75 supra.
143. See text accompanying notes 76-82 supra. 144. 15 U.S.C. § 77c(a)(11) (1970). 145. More specifically, the section exempts from registration [alny security which is a part of an issue offered and sold only to persons resident within a single State or Territory, where the issuer of such security is a person resident the adoption of Rule 147, the intrastate exemption had fallen into a state of practical uselessness. Because of confused and unreasonably strict interpretations, it generally was impossible for an issuer to comply with section 3(a)(1 1), at least with any degree of security.1
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It was uncertain, for example, how much of an issuer's operations had to be conducted in a particular state in order for that issuer to be "doing business" in that state. 147 Additionally, the residency requirement for the offerees was a source of uncertainty, since it had been interpreted to mean "domicile."' 148 As a result of that interpretation, the issuer had to make a judgment about the subjective state of mind of all offerees, since domicile required physical presence as well as an intent to remain. 149 Finally, the and doing business within or, of a corporation, incorporated by and doing business within, such State or Territory.
Id.
The philosophical underpinning for section 3(a)(l 1) is not entirely clear. One author has stated:
The following reasons have been offered from time to time in support of the intrastate exemption: (I) In terms of economic policy, it is useful to allow securities offerings by a small businessman to his friends, relatives, business associates, and others, without federal restrictions; (2) registration for such small offerings would, as a practical matter, be almost impossible; (3) investors in local financings are protected by the sanctions of public opinion; (4) such investors are protected by their proximity to the issuer; (5) such investors are protected by state regulation; and (6) REV. 622, 648 (1974) .
It is interesting to note that, notwithstanding the massive problems associated with section 3(a)( 1 1 2270, 2273. Professor Loss has opined that "[plerhaps-although this is far less clear-the issuer may even be doing the major part of its business elsewhere" and still qualify under 3(a)(i 1). 1 Loss 601. Finally, one author has reviewed the no-action letters from the staff of the Commission and concluded that "the SEC staff has regularly insisted that at least eighty percent of the issuer's business exist in and continue within the state." Hicks 480. Commission had declared that the stock sold under the intrastate exemption must "come to rest" in the hands of residents of the same state in which the issuer was doing business before any resale or re-offer of the stock could be made by the original purchasers. 1 5 0 Not only was there some confusion about how long stock must be held before it "came to rest," 151 but there also was uncertainty concerning the power or ability of the issuer to prevent the original purchasers from making re-offers that would contaminate the original offering. This question was critical because the issuer could not prevent a purchaser qualifying under the exemption from re-offering his stock to a nonresident, an act that apparently contaminated the entire offering. 1
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Because of this uncontrollable risk and unacceptable level of ambiguity, the intrastate exemption was virtually useless to a corporation attempting to avoid the pains of registration under the 1933 Act. One commentator stated that it was "extremely dangerous to rely upon the exemption except under almost laboratory conditions," 153 and that characterization may have been overly generous. Accordingly, although the Commission has taken care to emphasize that Rule 147 does not repeal the common law of section 3(a)(1 1), the high level of uncontrollable risk causes the exemption to be an unrealistic alternative for a small issuer wishing to raise capital by selling stock.
B. The Intrastate Exemption as Modified by Rule 147.
Effective March 1, 1974 the Commission adopted Rule 147154 and thereby resolved many of the problems inherent in the intrastate exemption. By defining some key terms in section 3(a)(1 1), the Commission seems to have successfully throttled the unmanageable risk of the intrastate exemp- 
Israels, Stop Transfer Procedures and the Securities Act of 1933-Addendum to Uniform
Commercial Code-Article 8, 17 RUTGERS L. REV. 158 (1962) . It is not clear, however, that legends and stop-transfer orders will effectively prevent illegal re-offers by persons purchasing in a section 3(a)(l I) transaction. Although these restrictive devices may make the actual transfer of the stock impossible, the offer may destroy the exemption. See Hicks 488.
153. Kant, supra note 151, at 74-75. Another author has stated that the statutory exemption was "loaded with dynamite." Gadsby, The Securities Exchange Commission and the Financing of Small Businesses, 14 Bus. LAW. 144, 148 (1958 ). 154. Securities Act Release No. 5450 (Jan. 7, 1974 , [1974] [1975] significant ambiguity by rejecting domicile as the applicable norm for the offeree's residence. Instead, an offeree is qualified under Rule 147 if the state of his "principal residence" 1 56 is the same as that of the issuer. In addition, the Commission has taken care to declare that the subjective state of mind of the offeree is not relevant to determining "principal residence." 157 Unfortunately, however, the issuer is forced to be a "guarantor" of the fact that all of the offerees are indeed residents of the state. Even if the issuer exercises due care in his investigation, the fact that one offeree is in reality the resident of another state can destroy the exemption for the entire offering.
The requirement that the issuer be "doing business" in the state also has been clarified, although it perhaps is this definition that now contains the most uncertainty. The Rule requires that the issuer derive eighty percent of its gross revenues from a business located in the state, that eighty percent of the issuer's assets be located in the state, that eighty percent of the proceeds from the offering be used in connection with the business operation in the state and that the principal office of the issuer be located in the state. 158 One criticism that has been leveled against this definition is that it is too restrictive. It is claimed that the eighty percent requirements will unnecessarily restrict the availability of the intrastate exemption,1 5 9 since few issuers 156. As initially proposed, the Rule required that offerees, in order to be a "resident" of a state, must have their principal place of residence within the state and have no present intention of moving that residence. Securities Act Release No. 5349, at 11 (Jan. 8, 1973) , [1972] [1973] Transfer Binder] FED. SEC. L. REP. (CCH) 79, 168, at 82, 549 . Since the purpose of the Rule was to eliminate needless uncertainty, the Commission, in adopting the final Rule, eliminated the requirement that offerees have no present intention of moving. 17 C.F.R. § 230.147(d)(2) (1977) . The Commission stated that this was done because "it would be difficult to determine a person 's intentions." Securities Act Release No. 5450, at 8 (Jan. 7, 1974) , [1973] [1974] Trantfer Binder] FED. SEC. L. REP. (CCH) 79,617, at 83,653. 157. The intentions of the offerees are not completely irrelevant, however. Although principal place of residence is the norm stated in the Rule itself, the release accompanying the Rule states: "Temporary residence, such as that of many persons in the military service would not satisfy the provisions of paragraph (d)." Secuiities Act Release No. 5450, at 8 (Jan. 7, 1974) , [1973 -1974 will be able to demonstrate those characteristics. It is not clear, however, that the eighty percent requirements cause the Rule to be more restrictive than the Commission's interpretations under section 3(a)(11). In fact, one author has reviewed the no-action letters the Commission issued under section 3(a)(1 1) prior to the adoption of Rule 147 and concluded that "the SEC staff has regularly insisted that at least eighty percent of the issuer's business exist in and continue within the state."16o It therefore appears that Rule 147 essentially codified the informal position of the Commission and did not cause the intrastate exemption to become more restrictive. A second problem with the "doing business" requirement of Rule 147 is that there is uncertainty remaining in the concept, notwithstanding the attempt by the Commission to quantify the requirement. For example, the requirement that eighty percent of the revenues of the issuer must be derived from the "operation of a business . . . within such state" can be especially troublesome in situations where the manufacture or distribution of a firm's products involves any significant contact with other states. Would a company be deriving eighty percent of its revenues from the "operation of a business" in State A if eighty percent of its manufacturing were done in State A, twenty percent in State B, and ninety percent of all sales were made by salesmen in states other than A or B? One should not overemphasize the marginal uncertainty inherent in the "doing business" requirement, however. By quantifying the requirement and by issuing releases 1 61 and rulings 1 62 interpreting the requirement, the ambiguity problem has been significantly mitigated.1 63 2. Restrictions on Resale. The provisions regarding the resale of securities taken in a Rule 147 transaction are both clear and fair. The Rule prohibits resales to nonresidents for nine months; thereafter, however, the securities have "come to rest" and resales can be made with impunity. 164 Additionally, the Commission states in the release accompanying the adoption of the Rule that re-offers to nonresidents within the nine-month holding 160. Hicks 480. 161. In the release accompanying the adoption of Rule 147 the Commission treated five hypothetical situations under Rule 147. By so doing, the Commission clarified somewhat the concept of "doing business. " Securities Act Release No. 5450, at 7 (Jan. 7, 1974) , [1973 -1974 (Jan. 12, 1977) .
163. As evidence of that, this author would cite his own experience in advising issuers (and issuers' lawyers) about the availability of certain exemptions. Since the adoption of Rule 147, this author has worked on approximately ten proposed offerings in which Rule 147 was considered as an alternative. The "doing business" requirement was troublesome only in one or two of those proposed transactions. In the other eight or nine situations, it was clear whether or not the requirement was met.
164. 17 C.F.R. § 230.147(e) (1977).
period do not destroy the availability of Rule 147. 165 Obviously, this is an attractive provision from the point of view of investors and the original issuer. Unlike securities taken in private placements or under Rule 240, the resale provisions are not so onerous as to dampen the investment zeal of purchasers. Further, Rule 147 is a definite improvement over section 3(a)(1 1), since it now is clear how long the securities must be held and that re-offers to nonresidents will not destroy the exemption.
The Cost of Complying with Rule 147.
One of the most attractive aspects of Rule 147 is the comparatively low cost of qualifying for the exemption. The issuer is not required to make any disclosure of information to the offerees, and thus a Rule 147 offering is significantly less expensive than Rule 146, Regulation A, or registration. Furthermore, no significant investigation of the offerees' characteristics is required, since the only characteristic the offeree must possess is that of having his residence in the same state as the state in which the issuer is doing business. Judging the residence of offerees typically requires only a minimum of investigation and documentation, and therefore a minimum of expense. As a result, the costs of qualifying for Rule 147 generally will be at a manageable level for an issuer, 166 although costs of course vary depending on the risk or complexity of the particular offering. 165. Securities Act Release No. 5450 (Jan. 7, 1974) , [1973 -1974 There is one conceptual problem that deserves mention. It is clear that Rule 147 is a transactional exemption only. Securities Act Release No. 5450, at 3 (Jan. 7, 1974) , [1973] [1974] Transfer Binder] FED. SEC. L. REP. (CCH) 79,617, at 83,649. Since it is only the sale by the issuer that is exempt, it is possible to argue that persons purchasing from issuers would become underwriters if they resold the securities after taking with a view to distribution. One could argue that the significance of the resale provision of the Rule was only to prevent the destruction of the issuer's exemption by resales made by purchasers. Some support for this position can be found in the language of preliminary note 4 to Rule 147, which states: "The rule provides an exemption for offers and sales by the issuer only. It is not available for offers or sales of securities by other persons." 17 C.F.R. § 230.147 (preliminary note 4) (1977) (emphasis added).
Such an interpretation, however, could destroy the effectiveness of the resale provision and severely circumscribe the attractiveness of Rule 147. At least one author has considered this problem and concluded that resales are legal for the purchaser in a Rule 147 transaction. Kant, supra note 151, at 93.
166. As a rule of thumb, this author attempts to keep the legal expense of a stock issue to five percent or less of the amount realized. In Rule 147 offerings, absent unusual complications or problems caused by compliance with state Blue Sky laws, there is usually little trouble complying with this self-imposed constraint, even if the offerings are as small as $50,000.
Since qualification for the intrastate exemption will limit the offering to a single state, the Blue Sky problems should be minimized. One can typically avoid registration under the Blue Sky laws by qualifying for the small issue exemption that is found in most state statutes. See, e.g., KY. REV. STAT. that it subsequently adopted in Rule 146,168 and those provisions have been discussed earlier. 169 Restating briefly, the automatic nonintegration provisions are applicable only if sales were made six months prior to the offering under Rule 147 and in strict compliance with an available exemption. 1 70 For sales made illegally, the safe harbor provisions do not apply and the issuer is relegated to the traditional integration concepts to determine whether the prior offering will be considered part of the proposed offering under Rule 147.171 Because of the uncertainty of application of those traditional integration factors, the issuer probably will have to rely on the informal position of the Commission, which is that a one year wait is required to separate issues.
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As discussed earlier, the pressures and absurdity of this situation are intolerable. The attorney is placed in the impossible position of trying to explain to his client that a prior offer, which may well have been made in good faith and in reliance on advice from counsel, has contaminated any possible future offer. Further, the issuer who needs the capital is in an absurd position. He cannot tap the equity market notwithstanding the fact that his prior offer was thought to involve no illegality and perhaps was made on advice of counsel.
5. Summary. Notwithstanding the flaw resulting from potential integration problems, Rule 147 may well be the most manageable exemption for the small issuer. One advantage is the low cost associated with compliance, since one is not required to gather the extensive information required in a registration statement, Regulation A offering or Rule 146
Kentucky is the demand for disclosure often made by the Kentucky Division of Securities. In order to permit offers in excess of a certain number, which is permissible under KY. REV. STAT. § 292.410(l) (1969) , the Division usually will demand certain disclosures be made to the division about the issuer. This can increase cost, although the Division's demands are normally reasonable and do not increase costs to the prohibitive level.
It is interesting to note that while the language of some states' Blue Sky laws permit the director of the securities departments to increase the number of offerees permissible under the small offering exemption, see, e.g., IND. CODE ANN. § 23-2-1-2(b) (10) offering. Rule 147 also contains fair and intelligible resale provisions. Furthermore, it possesses the certainty so obviously lacking in the common law of section 3(a)(11). There are, however, two significant drawbacks to the Rule. The first is that an issuer is limited to tapping only the local market for capital, which often makes the exemption unacceptable for the issuer. The second is that there is no remedy for the problem of the prior illegal offers or sales that can destroy a proposed Rule 147 offering.
VI. CONCLUSIONS AND PROPOSED CHANGES
In the final analysis, there are four reasons why the 1933 Act does not work for small issuers: excessive costs, lack of clarity in the requirements to be met, unavailability of reasonable resale provisions and contamination caused by prior illegal offers or sales of securities. This is not to say that the Commission can eliminate all of these problems by a simple, magical stroke of its administrative wand. There is, however, room for improvement.
A. Relative Reduction of Required Costs.
Prior to the enactment of Rule 240173 the cost of compliance with the 1933 Act was a substantial problem for the small issuer. Today, however, the cost of compliance with the 1933 Act generally is not exorbitant, 174 although one must have a complete familiarity with the 1933 Act in order to place the offering under the exemption that is most advantageous in terms of risk and expense. For any offering up to $100,000, Rule 240 generally will be the most inexpensive exemption, although there should not be a substantial cost difference between Rule 240 and the intrastate exemption of Rule 147, since neither of the rules requires any disclosure to offerees. Furthermore, Rule 240 requires no offeree qualification and thus no investigation by the issuer of the background of potential offerees. Rule 147, however, does have an offeree qualification requirement, 175 although the procedures necessary to ensure that the offerees are residents of a particular state generally are not burdensome.
173. Rule 240 became effective on Mar. 15, 1975 . 40 Fed. Reg. 6487 (1975 . 174. It is this author's opinion that completing an offering at a cost of less than five percent of the total issue price is not exorbitant. See note 166 supra. It should be noted, however, that his definition of "exorbitant" does not necessarily comport with that of many small issuers. Typically, small issuers first groan and then fulminate when told the extent of the legal expenses necessary to comply with the state and federal securities laws. This is due to two factors. First of all, it is difficult for small issuers that have never had any contact with the 1933 Act to understand why they should have to comply with its seemingly hyper-technical provisions. They can understand that they should not make material misstatements, but they do not understand why they should have to meet the technical disclosure requirements. Secondly, the attorney is constantly faced with the argument that "John Jones' company sold stock and he didn't do all this." In fact, it is true that small issuers constantly violate the 1933 Act, and it becomes difficult to convince a client that it is to his advantage to pay $8,000 to do something that his friend or competitor did for much less.
175. 17 C.F.R. § 230.147(d)(2) (1977).
For offerings in excess of $100,000, the most attractive exemption from a cost point of view is obviously the intrastate exemption provided by Rule 147. The absence of any requirement for disclosure or any limitation on the qualifications of offerees makes compliance with Rule 147 decidedly cheaper than the alternative of a private placement.
The more complex planning problems in relation to cost control arise where the offering is in excess of $100,000 and does not qualify for an intrastate offering under Rule 147. Except in somewhat unusual situations, 176 these offerings require some disclosure under Rule 146 or Regulation A and, as a result, the cost of compliance increases significantly. When offerings reach this size, however, the appropriateness of disclosure from a policy perspective becomes manifest. From the point of view of the issuer, the increased size of the offering causes the costs of disclosure to be a smaller percentage of the capital generated by the sale and thus less of an unfair burden. In addition, larger offerings present the opportunity for more extensive losses by more investors, which increases the need for disclosure by the issuer.
Accordingly, a rule requiring detailed disclosure for sales of stock in excess of $100,000 is a sound rule, provided that the cost of the disclosure is not oppressive to the issuer. Consistent with this it may be appropriate for the Commission to amend Rule 146 to provide that an issuer can supply access in private offerings of less than $500,000177 by providing purchasers with the same kind of information that would be contained in a notification 1 78 filed under Regulation A of the 1933 Act. This would significantly reduce the cost of complying with Rule 146 while still providing the disclosure necessary for an informed business judgment.
One final but very significant cost problem, however, is beyond the control of the SEC. That is the cost associated with qualifying an offering 176. Under Rule 146, the issuer is not required to make any disclosure if all purchasers have access to the "information that is specified in Schedule A." Id. § 230.146(e)(1). A note to the subsection makes it clear, however, that access "can only exist by reason of the offeree's position with respect to the issuer. Position means an employment or family relationship or economic bargaining power that enables the offerees to obtain information from the issuer in order to evaluate the merits and risks of the prospective investment." Id. § 230.146(e) (note).
177. The amount of $500,000 may be appropriate since that is the maximum amount that can be offered under a Regulation A offering. 17 C.F. R. § 230.254 (1977) . Since the Commission has permitted these smaller public issues to be made with the more limited information contained in a notification, it would seem consistent to permit the same information to be sufficient for a private offering of that limited amount.
178 81,532. under the Blue Sky laws of the states in which the offering is to take place. Although it usually is possible to avoid registration in a particular state, 1 79 compliance with state securities statutes does increase the expenses associated with the offering, especially when the offerees reside in a number of different states. For example, the attorney for the issuer must either research each state's laws himself or obtain an opinion from local counsel that the offer to the resident of each state does not violate that state's securities laws. Obviously, this adds to the expenses an issuer must absorb.
In summary, the cost to the small issuer of complying with the 1933 Act is generally not exorbitant, especially when considered in light of the legitimate need to force disclosure in situations where significant amounts of securities are sold to the public. Perhaps the one area of criticism is the extensive disclosure necessary to qualify a small offering under Rule 146. When, however, one considers the states' Blue Sky laws, the picture may change dramatically. Especially where the issuer plans to obtain financing from investors in a number of different states, compliance with the varied Blue Sky laws of the states involved may push costs to an unacceptable level.
B. Attitude Favorable to Simplification and Clarification.
Since 1972 the Commission has adopted a number of rules that have brought a measure of clarity to the exemptions from registration. Rules 144, 146, 147, 237 and 240 are worthy of note as legitimate attempts by the Commission to reduce uncertainty. There is, however, a significant amount of uncertainty remaining in the Act and the rules. Under Rule 146, for example, the concepts of "access" 180 and "sophistication" 181 are nebulous; under Rule 147, the definition of "doing business"' 182 needs persistent attention by the Commission in order that it may be better understood by the securities bar.
To the extent that the Commission's rule-making activity since 1972 indicates a commitment to the reduction of uncertainty, it is commendable and should be continued with vigor. In pursuit of this goal the Commission should foresake the technique of permitting apparent uncertainty to be resolved on a case-by-case basis and instead should adopt an attitude of aggressiveness toward the reduction of uncertainty in the securities acts. Quite clearly the Commission never again should permit an exemption to lie 179. Most states have a small offering exemption that usually permits offers or sales to no more than a certain limited number of persons. For example, in Kentucky an issuer can make offers to ten persons during a twelve month period. Ky. REV. STAT. § 292.410(9) (1969 in the fallow state in which the intrastate exemption lay prior to the adoption of Rule 147. This is not to advocate that the Commission should or even could resolve every uncertainty with a new rule. That would be an intolerable administrative burden for the Commission and would unnecessarily complicate an already complex area of the law. What is critical here is the attitude of the Commission. The Commission should not be reluctant to exercise its rule-making power in resolving troublesome issues. Rather, the Commission should seek out and resolve significant areas of uncertainty by amending inadequate old rules and adopting appropriate new rules.
C. Reasonable Restrictions on Resale.
The special problems that investors in small issuers have in reselling their stock could be substantially alleviated by the Commission. As stated earlier, 183 the problem basically is that once securities are purchased from a small issuer under Rule 146, Rule 240 or section 4(2), the securities become "restricted" and can be resold only if the investor can qualify for an available exemption. Unfortunately, Rule 144 and Rule 237, which provide exemptions for investors holding restricted securities, are not workable alternatives for investors in small issuers. What is therefore needed is a new rule that will permit an investor in a small company to resell in situations where both the need for protection of the public and the need of investors to resell securities could be properly served.
The balance could properly be struck by a new rule that permitted the resale of a limited amount of securities (perhaps $50,000 every six months) after the securities had been beneficially owned by the investor for two years, provided that the sales were made in negotiated transactions in which no remuneration was paid for the selling efforts of a third person. It is submitted that such a rule would remove the unnecessary impediments to resales, while ensuring that the policy considerations behind section 4(2), Rule 146 and Rule 240 are not violated.
A requirement that sales be made only in negotiated transactions would limit the selling mechanism to one that would permit the least chance of abuse. Traditionally, one of the approaches taken by the Commission to limit abusive selling techniques has been that typified by Rule 144, which requires that sales be made only in "brokers' transactions. ' " 184 Although this constraint effectively throttles the more aggressive selling techniques, investors in small issuers frequently cannot comply with this requirement. 1 8 5 Accordingly, it would seem appropriate to limit resale to negotiated transactions, since the Commission has also used that technique to dampen excessive selling strategies. 186 To require investors in small companies to sell only in face-to-face, negotiated transactions, without the services and efforts of any paid professional, would help eliminate the more aggressive techniques that could be used by an unconstrained professional dealer. More importantly, the Use of negotiated transactions would permit the purchaser access to the seller, who hopefully would be a source of material information about the issuer. This may be especially beneficial in the case of sales by investors in small, closely held issuers, since those investors tend to have more information about the company than do their counterparts in larger, more widely held corporations.
The requirement of a two year holding period would accommodate the need to provide a reasonable resale alternative for the original purchaser, while still preventing a circumvention of the purposes of section 4(2), Rule 146 and Rule 240. Perhaps the most important aspect of such a holding period is that it would end the current discrimination against the investor in a small company. Presently, the investor in a small company is relegated to the five year holding period of Rule 237187 while the investor in an actively traded company can sell after two years under Rule 144.188 This seems manifestly unfair, and provides an impediment to capital formation by small issuers who are forced to accept only investors that can commit capital for a period in excess of five years.
Finally, to permit sales of $50,000 every six months would enable the investor in the small company to liquidate his holdings within a reasonable time after the initial holding period of two years. Rule 237, practically the only exemption that an investor in a small company can utilize to resell his restricted securities, presently forbids sales in any twelve month period in excess of "1 percent of the securities of the class outstanding."' 8 9 As has been discussed earlier,1 9 0 this limitation discriminates against the investor in the small company, since it could be more than a decade before he could fully liquidate under Rule 237. The Commission should develop an alternative that would allow an investor in a small issuer to resell at some more reasonable rate.
D. Elimination of Potential Contamination by Integration.
Of all the problems faced by the small issuer, contamination by prior illegal offers perhaps would be the most difficult for the Commission to remedy. Some relief could be provided, however, by modifying the safe 186. Rule 237 requires that the sales be "bona fide sold in negotiated transactions otherwise than through a broker or dealer." 17 C.F.R. § 230.237(a)(4) (1977) . harbor provisions of Rule 146 and Rule 147. The Commission should make at a minimum these automatic nonintegration provisions available to all prior sales, both legal and illegal, in order to provide at least some relief for the issuer that makes an unintentionally illegal offer of sale.
Even with this alteration, however, a small issuer could be effectively foreclosed from the capital market for up to six months, a situation that the Commission should permit to exist only if there is some important policy served by that rule. Shortening the restricted period to two or three months would be a blessing to the small issuer, but that still assumes away the most fundamental question: is it time for the Commission to scrap the single offering concept in favor of an offer by offer (or sale by sale) approach to the exemption? Under such an approach each offer would be viewed on its own merits; if the particular offer qualified for an exemption other offers or sales by the issuer would not destroy it.
Although it is beyond the scope of this Article to engage in a detailed analysis of the single offering concept, it should be pointed out that the integration concept does not appear to be essential to the functioning of the 1933 Act. If, for example, an issuer sells a security to A, a person who is a resident of the same state in which the issuer is incorporated and doing business, that sale to A should arguably be exempt under the intrastate exemption, notwithstanding prior or subsequent action by the issuer. Because A's geographic proximity to the issuer provides an opportunity for him to discover material information about the issuer, 19 1 the policy basis for the intrastate exemption is satisfied. It is not affected by any subsequent or former offer or sale by the issuer. Similarly, if an offer is made to a second person who is not a resident of the state but who can "fend for himself," that offer should be exempt under section 4(2) notwithstanding the prior offer. If any particular offeree can "fend for himself," there are sound reasons why the offer does not necessitate registration. Those policy reasons do not depend on the absence of prior offers or sales.
It is difficult to accept the single issue concept as one that is necessary to a scheme of securities regulation. 192 It serves no valid purpose and is not essential to the philosophical underpinning of the 1933 Act's exemptions. It does, however, make it more difficult for issuers to meet the requirements of the 1933 Act, and therefore it has the pernicious effect of retarding capital formation.
191. For a discussion of the philosophical underpinning for the intrastate exemption, see note 145 supra. 
